Guidance and Template – Memorandum of Understanding 
What is a Memorandum of Understanding (MoU)?

A MoU is a document which sets out the understanding, agreement and commitment between two or more parties when undertaking a particular course of action.  It clarifies key terms and sets out the principles of an arrangement, for example:
· Who the parties are
· The context and background leading the parties to deal with one another
· Roles, responsibilities and commitments 
· Key terms, intentions, common goals and activities

· The framework and parameters within which the parties will operate and how the parties will work together
It is a precursor to more detailed, legally binding arrangements and does not in itself create legally binding obligations. It must not replace formal legal arrangements.  But:
· MoU's can be agreed fairly quickly at reasonable cost to record the main terms of an arrangement before detailed legal agreements are implemented.
· It can be helpful during the early stages of activities where the detail has not yet been agreed or, in cases of urgency.  
· The process of agreeing an MOU can also be helpful in highlighting areas of contention, potentially saving costs in the long term which are otherwise associated with implementing full contractual arrangements.
Legal 
· As noted above, a MoU is not a legally binding agreement and does not create binding obligations that can be enforced in law.  It is normally subject to further discussion and agreement on points of detail.

· However, you must not enter into an MOU without the support of Legal Services.
· All parties should indicate their commitment to be bound by the MOU by signing it.

· Some clauses of the MoU can be legally binding such as confidentiality, exclusivity, and jurisdiction arrangements.
Practical Considerations
· Ensure that the MOU covers the essential terms so that there is certainty about the deal / arrangements in principle
· Keep it short.  If negotiations become protracted or the MOU becomes too long or complicated, it could just end up replacing a contract itself
· Follow-up quickly with the appropriate legally binding arrangements (e.g. contract, funding agreement etc.).  
· The MoU captures points of principle but is unlikely to capture the detail.  The detail must be set out and agreed in the appropriate legal arrangements to ensure that the relationship is adequately governed and rights and responsibilities are legally secured.
Examples / Template
Two example Memorandums of Understanding are available, illustrating the considerable variation that may be needed in content and detail:
· MoU between Newcastle City Council and Gateshead Council for the NewcastleGateshead Joint Core Strategy.

· MoU between the Theatre Royal and Newcastle City Council for delivery of the Theatre Royal 175th Anniversary Restoration Project.

A template MoU is provided below to provide you with a starting point for structure and format.  This is based on the second example above, which involved the Council taking out Prudential Borrowing to fund the restoration works, repaid by the Theatre Royal over a number of year, and therefore includes significant detail of the how the borrowing and repayments were to be managed.  If these types of financial arrangements do not apply to your project, then these sections can be deleted from the template.
 [TEMPLATE MEMORANDUM OF UNDERSTANDING]
MEMORANDUM OF UNDERSTANDING BETWEEN
NEWCASTLE CITY COUNCIL 
AND 
[NAME OF PARTY 2] 

IN RESPECT OF
[ACTIVITY] 
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	1.
	Introduction

	1.1
	This Memorandum is an agreement between Newcastle City Council (“the Council”) and [Party 2 (“Party 2 Abbreviation”)], collectively known as [“the Parties”].

	1.2
	The [Parties] have agreed to collaborate in respect of [give the activity a name (“Activity Abbreviation”)].

	1.3
	Generally describe the background and context in which the parties are operating:-

	
	

	2.
	Purpose of this Memorandum of Understanding

	2.1
	The purpose of this Memorandum is to:

	
	(a) Ensure that the responsibilities of the [Parties], both individually and collectively, are clear and documented; and

	
	(b) Establish guidelines for joint working in accordance with the governance arrangements set out in this Memorandum.

	3.
	Status of this Memorandum of Understanding

	3.1
	This Memorandum is an operational document.  It is not a formally binding legal agreement and the partnership through which the Parties collaborate is not a legal entity.

	3.2
	The Parties agree to enter into a legally binding [describe agreements to be entered] as soon as reasonably practicable and will use their best efforts to do so by [date] and in any event, by no later than [set a deadline for a point in time by which legally binding arrangements must be in place].  

	3.3
	Such agreement(s) will set out the detailed terms of [e.g. the terms upon which the Council or Party 2 will undertake various activities, the Council’s financial support for the Activity etc…]. 

	3.4
	The Parties individually and collectively agree to use all reasonable endeavours to comply with the terms and spirit of this Memorandum.  

	3.5
	Under this Memorandum the Parties cannot employ staff, let contracts or commit financial resources on behalf of the constituent Parties without the formal agreement of the other Party.

	4.
	Activity Objectives and Scope

	4.1
	The Parties agree to use their best endeavours to carry out the Activity and meet the timetable and milestones set out in Appendix 2.

	4.1.1
	The Activity comprises [describe the activities to be undertaken].

	4.2
	Excluded 

	4.2.1
	[If necessary, clarify any activities that are not to be included]

	4.3
	Benefits

	4.3.1
	In completing the [Activity], the [Council / Party 2] intend to deliver the following benefits: [Describe the intended outcomes of the Activity and any tangible products or outputs with measurables where possible]

	5.
	Funding and Resources 

	
	The financial arrangements between the parties may be relatively straightforward where each party mainly agrees to allocate and pay for its own resources:-

	5.1
	Each Party will use its own staff and resources to progress the Activity and be responsible for bearing its own costs.  This includes the use of any external resources (e.g. consultants).

	5.2
	Where it is necessary for the Council to allocate internal or external resources in order to enable direct delivery of the Activity, these costs will be chargeable to the Activity and will be factored into the Activity Costs.  Each Party will otherwise use their own staff to progress the Activity and meet the associated costs from their own internal resources.

	5.3
	The Parties may agree in writing that external resources are jointly required (e.g. consultants).  If consultants are jointly agreed, their costs will be apportioned depending on [be clear on how the costs will be apportioned and spent].  

	5.4
	The [Project Directors] as specified in the Governance Diagram or in their absence the [Project Owners] as specified on the Governance Diagram will be responsible for authorising the costs associated with any work, prior to that work being commenced. 

	5.5
	Each Party will invoice the other once every 2 months for any expenditure incurred on behalf of the other Party, providing supporting detail of the relevant transactions.  

	5.6
	The invoiced Party will pay the invoice within [10 working days].

	
	In other cases, there may be quite complex arrangements for example, where the activity involves significant financial contributions from one or more parties.  The following paragraphs are an example taken from the refurbishment of a Council asset which was leased to a third party and which involved financial contributions from the Council together with the basic repayment terms.

	
	Whatever the activity, the provisions below highlight the importance of clarifying the full range of issues that might arise including how the activity is being funded, who the responsible party is, where the liabilities lie, what the funding will cover and how additional costs will be met.

	5.7
	The required funding for the Activity is estimated at [£●] (“Activity Costs”). 

	5.8
	The Activity Costs and proposed funding sources (“Activity Income”), are summarised as follows:

Activity Costs

Total (£)

Cost 1
0
Cost 2
0
Cost 3
0
Internal Fees
0
External Fees

0

Activity Contingency 
[recommended 10% of combined Activity Cost]
0
Note:  if the Activity includes a build contract, a build contingency should be included at 5% of the main contract price (this should be checked with the relevant technical staff e.g. Design Services, as it may vary from case to case)
Total Activity Costs

0
Activity Income
Total (£)
Income Source 1
0
Income Source 2
0
Income Source 3
0
Total Activity Income
0


	5.9
	The Council is responsible for meeting [all / ●% / £●] of the Activity Costs.  

	5.10
	[Party 2] is responsible for meeting [all / ●% / £●] of the Activity Costs.  

	5.11
	[●] is responsible for meeting any additional costs which might arise.

	5.12
	The Council will meet its responsibility for the Activity Costs from [●] Income Source(s).  

	5.13
	[Party 2] will meet its responsibility for the Activity Costs from [●] Income Source(s).   

	5.14
	Any shortfall in Activity Income will be addressed by [how].

	5.15
	[Party 2] intends to meet some of the Activity Costs from external funding sources.  Wherever possible, [Party 2] will facilitate the Council entering into a direct relationship with the external funder in which case the Council will act as the accountable body and receive the funds directly from the relevant funder in order to discharge the Activity Costs.  Where this is not possible (for example because the Council is not eligible under external funding criteria), [Party 2] will enter into the funding agreement and on receipt, transfer the funding directly to the Council to enable it to discharge the Activity Costs. 

	5.16
	Separate to the Activity Costs listed in Paragraph [●], there are estimated additional [revenue / capital] costs of [£●] associated with [●].  Responsibility for meeting these costs lies with [●].

	
	Prudential Borrowing 
[In some cases, Council borrowing may be used to fund all or part of an Activity – the following clauses may help you clarify the arrangements:-]

	5.17
	The Council will provide capital funding of [£●] (“Prudential Borrowing”) in order to [●].

	5.18
	The Prudential Borrowing will be repaid by [Party 2] by [how] to repay the Prudential Borrowing in accordance with the Repayment Schedule in Appendix 1 of this Memorandum.

	5.19
	Interest will be chargeable to [Party 2] and will be fixed at [4.5% - check rate with Finance and Resources representative] per annum until the Repayment Schedule is discharged in full.  Such interest will be calculated and charged on the amount of Prudential Borrowing still unpaid by [Party 2] as indicated in the Repayment Schedule in Appendix 1. 

	5.20
	[Party 2] may make early repayments, ahead of the Repayment Schedule [and for which there shall be no additional charge – check with Finance and Resources] however, any other changes to the Repayment Schedule will require the approval of the Council’s Director of Finance and Resources.  All changes will require the Repayment Schedule to be re-calculated and re-issued.

	5.21
	The Parties agree that the Repayment Schedule will be discharged in full by [date] subject to [Party 2] maintaining its financial reserves at [5% of turnover – check level with Finance and Resources representative].  

	
	Discretionary Contingency
Note:  In this particular case, it was considered appropriate for Council officers to have advance approval from the Executive for additional contingency funding to be held at the discretion of the Director of Finance and Resources.  In the event that additional risks / costs then arise, recourse can be made to the Director of Finance and Resources for this funding without the need to return to the Executive.  In these circumstances, the MoU must make clear that this contingency is for exceptional events rather than, for example, desirable design changes.  The initial Executive decision to approval the capital costs must also have provided approval for the Discretionary Contingency. 

	5.22
	In the event that the Activity Costs unavoidably exceed [insert value of Total Activity Costs], the Council’s Director of Finance and Resources may wish under his delegated authority from the Council to exercise his discretion to increase the level of Prudential Borrowing by up to [£●] (being up to [10%] of the Activity Costs) from £[Current Level of Prudential Borrowing] up to [£●], without recourse to the Council’s Executive (“Discretionary Contingency”).   For the avoidance of doubt, the Discretionary Contingency is not part of the Activity Costs.

	5.23
	Following exercise of such discretion, which must have been evidenced in writing, the Repayment Schedule will be re-issued and [Party 2] will continue to discharge the Repayment Schedule through [●] which will now include repayment of the Discretionary Contingency as described in Appendix 1.

	5.24
	If at any time the actual or anticipated costs of the Activity become such that there is a reasonable expectation by either Party that the Activity’s final costs may exceed the Activity Income (together with any Discretionary Contingency agreed under Paragraph 5.22), the Parties agree that the Activity Costs shall be reduced to the level of available funding or delayed until such time that they can be met by [Party 2] from [●] or otherwise.

	5.25
	The Discretionary Contingency shall not be used for any purpose other than to meet unavoidable increases in Activity Costs.  

	
	[Suggested wording for other  clauses if required]

	5.26
	The Council and [Party 2] are responsible for funding [●] and agree that the cost of [●] is capped at [£●].

	5.27
	The Council’s contribution to [●] is up to £● and [Party 2] will contribute £●.

	5.28
	If at any time it appears reasonably likely that the actual cost of [●] will exceed £●, the extent of [●] will be revised until expected costs fall within £●.  In the alternative, [Party 2] and the Council may consider increasing their contribution to [●] in accordance with each of the parties’ responsibilities under [●], subject to further written approvals from [Party 2] and the Council.

	
	And if the Council has pre-existing relationships with Party 2 such as the provision of regular funding:-

	5.29
	The Council currently supports [Party 2] through an annual revenue funding grant.  [Party 2] accepts that the Council’s annual revenue funding is independent of the Activity and that the current level of revenue funding cannot be absolutely or indefinitely guaranteed.

	6.
	Governance Arrangements 

	
	Include a Governance Flowchart (Appendix 3) to ensure that ownership, roles, responsibilities and reporting routes are clear:-

	6.1
	[Party 2] is [explain who the party is, their general role and particular function in respect of the Activity].  

	6.2
	[Party 2] is the overall owner of the Activity and in particular, the following aspects of it [see examples below]:

	
	(a) Maintaining a robust business plan in order to ensure the continuing viability of [Party 2]’s business and [Party 2]’s ability to meet ongoing financial obligations whilst maintaining adequate levels of reserves  

	
	(b) Ensuring that an adequate fundraising strategy and adequate funds are in place at all times to meet the Activity Costs 

	
	(c) Acting as the accountable body in respect of any relevant funding agreements (where it is not possible for the Council to act as the accountable body), meeting any associated funding conditions and ensuring that the funds are transferred to the Council to enable it to meet the Activity Costs

	
	(d) Ensuring that timely funding repayments are made to the Council 

	
	(e) Ensuring the Activity delivers the intended business benefits as well as the requirements of [any specific plans / policies]

	
	(f) Ensuring that any significant risks which the Activity presents to the business are appropriately mitigated

	
	(g) Ensuring that effective means of communication are in place with stakeholders

	
	(h) Upon practical completion, receiving the completed works from the main contractor 

	
	(i) Ensuring that appropriate arrangements are in place to ensure that the defects liability period is effectively discharged

	6.3
	The [Board] of [Party 2] meets approximately every [●] weeks and being the Party principally responsible for the Activity, will ensure that the Activity is regularly considered at each of its meetings.  

	6.4
	[Party 2] has constituted a group (“[name]”) in order to oversee the Activity on behalf of [●].  [●] will comprise nominated representatives of the Board of [●] to meet no less than [monthly] with the Activity Director (being the [●]’s Chief Executive) and Activity Manager (as appointed by the Council under Paragraph ●) and shall be responsible for the following:

	
	(a) Overseeing the Activity and activities of the Activity Director and Activity Manager on behalf of [●] and providing detailed input into the Activity 

	
	(b) Providing assurance to the Board of [●] regarding the satisfactory delivery of the Activity, particularly in relation to the programme and budget

	
	(c) Raising risks or issues requiring the attention of the Council’s [●]

	
	(d) Ensuring that the Activity is being delivered in accordance with [●] 

	
	(e) Ensuring adherence to and appropriate use of change control procedures

	6.5
	The Council is [explain general role and particular function in respect of the Activity] and is responsible for the following aspects of the Activity:

	
	(a) Providing and co-ordinating project management and contract management arrangements

	
	(b) Procuring the main contract and acting as ‘client’ for the purposes of the main contract and supporting contracts

	
	(c) Providing advance funding to support delivery of the Activity

	
	(d) Acting as accountable body for the purpose of any external funding arrangements facilitated by [●] and using those funds to meet the Activity Costs

	
	(e) Ensuring appropriate co-ordination of responsibilities under the Construction (Design and Management) Regulations 2007

	6.6
	The Activity will be overseen on behalf of the Council by [●] which will be responsible for:

	
	(a) Ensuring that the Council’s responsibilities in respect of the Activity are satisfactorily discharged

	
	(b) Considering regular reports from the Activity Manager and supporting the timely resolution of risks and issues as referred to it by [●]

	
	(c) Ensuring that the Activity is being delivered in accordance with an agreed project plan and adequate budget

	
	(d) Ensuring that risks potentially affecting successful delivery are regularly identified, assessed and appropriately mitigated

	6.7
	[●] will meet regularly (approximately every [●] weeks) and shall comprise the following officers from  [●] and the Council:  

	
	· [officer title] 

	
	· [officer title]

	
	· [officer title]

	
	· [officer title]

	6.8
	Management, Monitoring and Reporting

	6.8.1
	The Activity has been designed and scoped (as outlined in Paragraph [4]) and costed (as outlined in Paragraph 5.8]).  

	6.8.2
	[●] is responsible for ensuring the proper management and co-ordination of the Activity and has appointed an Activity Manager as the officer responsible on a day to day basis.

	6.8.3
	The Partners generally agree to co-operate with one another, to be transparent and to co-operate with one another’s reasonable requests for information.

	6.8.4
	The Activity Manager will provide an update on Activity Costs and variations at each meeting of the [●].  This will include a summary report of all minor changes and variations, to include their financial implications.

	6.8.5
	[●] will provide a fundraising and cash-flow update at [●], at minimum [quarterly] intervals.

	6.7.6
	The Activity Manager will be responsible for approving minor changes and variations to the Activity provided that the changes and variations set out below must be approved as follows: 

(a) Any change or variation to the scope of the Activity to be approved in writing by [●]
(b) Any change or variation which may incur a time delay to be approved in writing by [●]
(c) Any change or variation of up to £● to be approved in writing by the Activity Director and Activity Manager through the established change control procedure
(d) Any change or variation of over £● or more to be approved in writing by [●] through the established change control procedure

	6.8.7
	Any actual or anticipated use of the Discretionary Contingency must be approved by [●] and all deductions from Discretionary Contingency kept as an ongoing list as part of the Activity Costs update report provided pursuant to Paragraph [●].

	7.
	Duration

	7.1
	The governance arrangements will remain in place until [set date] to enable [●] unless the Parties agree that the arrangements should continue for such further period to be agreed. 

	8.
	Dispute Resolution

	8.1
	In the event of a dispute that cannot be resolved by appropriate officers and members of [Party 2] and Council, the matter will be referred to the Board of [●] and the Council’s Executive. If the matter is still not able to be satisfactorily resolved, the Termination provisions as set out in Paragraph [10] below, will need to be considered.

	9.
	Intellectual Property Rights

	9.1
	Subject to the rights of third parties, the Parties will share equally the intellectual property rights to all data, reports, drawings, specifications, designs, inventions or other material produced or acquired including copyrights in the course of their joint work.  The Parties agree that any proposal by one partner to permit a third party to utilise the documents and materials produced during the course of the Activity shall be subject to the agreement of the other Party.  Any changes, amendments or updates made to the documents and materials, if made under the terms of the agreement, shall be jointly owned by the Parties.

	10.
	Termination

	10.1
	Any withdrawal by either Party would need to be approved by the Executive for the Council and the Board of [●] on behalf of [Party 2]].

	10.2
	If this Memorandum is terminated, the Parties agree that any reports, studies or any other information which has been shared between the Parties can be used by each of the Parties separately.

	11.
	Signatories

	
	Signed of behalf of [Party 2] by [●], [Chief Executive]
…………………………….

…………..........20xx
[date]
Signed on behalf of Newcastle City Council by [●],  [Executive Director or Director Title]
………………………………

…………..........20xx



APPENDIX 1
REPAYMENT SCHEDULE AS AT [DATE]
	
	Repayment Year
	

	 
	[year]
	[year]
	[year]
	[year]
	[year]
	[year]
	[year]
	[year]
	[year]
	[year]
	[year]
	

	 
	Year 0
	Year 1
	Year 2
	Year 3
	Year 4
	Year 5
	Year 6
	Year 7
	Year 8
	Year 9
	Year 10
	

	 
	£
	£
	£
	£
	£
	£
	£
	£
	£
	£
	£
	

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	

	Repayments on Principal Sum
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	

	Repayments on Principal Sum plus Discretionary Contingency
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	0
	

	
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	

	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	 
	


Assumptions

1. [Note any significant financial assumptions]

2. [Note any significant financial assumptions]

3. [Note any significant financial assumptions]

4. [Note any significant financial assumptions]

APPENDIX 2

MILESTONES / TIMETABLE

	NO.
	ACTIVITY / MILESTONE
	RESPONSIBILITY
	DATE

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


APPENDIX 3
GOVERNANCE DIAGRAM 
[image: image1]
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